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language, and as powerful in its binding force^ as is the unity 
of plan of vegetable or animal life. The results, finally, for 
human history, the history of mind, of civilization, of ethnic 
descent, for the comprehension of man in his high endow- 
ments and his use of them, are of surpassing interest. To 
compare their worth with that of the results derivable from 
other sciences were to no good purpose ; all truth is valuable, 
and that which pertains to the nature and history of man him- 
self is, to say the least, not inferior in interest to that which 
concerns his surroundings. 

Linguistic science, then, has in itself enough of dignity and 
true scientific character not to need to borrow aught of either 
from association with other branches of inquiry which differ 
from it in subject and scope, while yet they seek the same 
objects, the increase of knowledge and the advancement of the 
human race. 



Aet. V. — Messages of the President of the United States to 
Congress, with accompanying Documents. Washington. 
1861-1865. 

A careful study of these volumes will show the greater cer- 
tainty and precision which the events of the last four years 
have given to those rules of international law which determine 
the lights and duties of neutral and belligerent nations. 

International law is nothing else than the practice, the usages 
of nations. To find its rules, the archives of states must be 
searched. Treaties between nations must be examined, not to 
show what the law is, but how it has been defined, and what 
exceptions particular nations have made to it ; for treaties are 
to the law of nations what statutes are to the common law. 
The decisions of judges must be read, who, like Lord Stowell, 
have felt that in their own country they were really deciding 
for the world. When these authorities have been examined, 
there will still remain the large number of books which have 
been written to show what the usage of nations has been, or 
what the author thinks it should be. 
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Bynkershoek, in his preface Ad Lectorem, after having an- 
nounced the sources of the law, says : " Ut mores Gentium 
mutantur, sic etiam mutatur Jus Gentium. Atque inde est quod 
exempla, quod Pacta Gentium, quilus hie utor, maluerim depro- 
mere ex recentiori quam antiquiori memoria, quia enim, qua 
hie scribo, ad usum pertinere volui, major ratio erat habenda 
noslri, quam veteris cevi." As the customs of nations were then 
changing, so they are still changing, though the changes are 
hardly so rapid as might be infered from the words of Mr. 
Goldwin Smith, who in a recent letter says : " As charges 
against English honor, cases half a century old are irrelevant. 
You cannot push the personality of a nation so far." 

The history of the law of nations shows, not only that many 
of the principles announced by Grotius have now become set- 
tled law by the practice of nations, but that an advancing civili- 
zation has established new rights and duties, and so new laws. 
The laws which Story and Scott gave to us on tables of stone, 
each successive war has cut deeper and deeper ; while the new 
demands of belligerents and the increasing claims of neutrals 
have marked the tablet with other rules and other exceptions. 
Mr. Seward recognizes this element of change when he writes 
to Mr. Adams : " The principles which shall regulate the mari- 
time conduct of neutral states hereafter, are quite likely to be 
settled by the precedents which arise during the present civil 
war." The English government, through Earl Russell, have 
expressed the same thought as influencing their acts. 

When Lord Stowell, in the belligerent, maintained the same 
rule that Judge Story did in the neutral nation, that rule has 
been thought well established ; and now, when the United 
States have been a party to a war, and England has claimed to 
maintain a strict and impartial neutrality, whatever rules have 
stood the test of this change of position may be accepted without 
hesitation. The present practice of these two powerful nations 
is also the best authority for new rules. The United States 
hopes hereafter to be a neutral, while Great Britain fears that 
she must again become a belligerent ; and each is therefore 
anxious to claim nothing which it would not itself grant, when 
neutral has become belligerent, and our country is at peace. 
France and England have acted as one on most of the impc-r-» 
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tant questions that have arisen, and other nations have only 
waited for their lead. 

It is sometimes said, that diplomatic correspondence is not a 
trustworthy source for the rules of international law. Each 
nation is thought to grasp for all the privileges it can obtain, 
and so it is not safe to judge from what it claims as to what it 
would or ought to grant. This may be true in wars of larger 
with smaller nations, where the knowledge of power or the 
consciousness of weakness has influenced their actions, but it 
will hardly be claimed that either neutrals or belligerents have 
been led by fear to make any concessions during the recent 
war ; and as we shall not in the present paper make use of the 
demands of any nation, but only of what they have granted, no 
better authority can be found. 

It is proposed in this article to draw from the published cor- 
respondence between England, France, and the United States 
those rules that have been established, and to discuss those 
questions which are yet unsettled, in regard to the rights and 
duties of neutrals in respect to the armed vessels of bellige- 
rents while within neutral waters. 

To show what are the rights of neutrals, we shall adduce 
examples of what the United and Confederate States have 
granted; while, to show their duties, we shall cite what Eng- 
land and Prance have granted to the belligerents. Whatever 
may have been the war relation between the United States and 
the Rebels, to foreign nations they were both belligerents. 
Each had the same rights, and each the same duties. 

To express the general duty of a neutral nation, no better 
words can be found than those of President Washington, in 
his Proclamation of Neutrality issued April 22d, 1793 : " The 
duty and interest of the United States require that they should 
with sincerity and good faith adopt and pursue a conduct 
friendly and impartial towards the belligerent powers." Such 
being the duty of neutrals, it is their right to demand a corre- 
sponding conduct on the part of the belligerents. 

Armed vessels are of two classes, — public vessels or men-of- 
war, and privateers. The former are owned, officered, and 
under the control of the government ; while privateers are 
owned and directed by private citizens, to whom the govern- 
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meat has given letters of marque, or permits to capture lawful 
prizes. Privateering is usually accompanied by abuses and 
enormous excesses, and, though still allowed by international 
law, will be soon altogether suppressed. 

The parties to the Declaration of Paris, in 1856, declared 
that " Privateering is, and remains abolished." The United 
States at that time objected to the provision, unless enemy's 
property might be declared wholly exempt from seizure on the 
sea. In 1861, she declared her willingness to waive her ob- 
jection.* The Confederate States, in the same year, refused 
to give up this mode of warfare.f 

Practically this question has not arisen during the present 
war, as neither party has made use of vessels which neutrals 
have considered as privateers. J 

No case has as yet arisen to show what would be the action 
of the parties to the Declaration of Paris, if either of them 
should at any time send out privateers against a nation also a 
party. Was this Declaration a contract, which gave to the par- 
ties a right to enforce its provisions, or was it simply an agree- 
ment, from which either nation could withdraw at its pleasure ? 
Each party agreed that it would abstain from certain acts, and 
did not directly promise to enforce the agreement against the 
others ; but a right to enforce would seem to be implied. Each 
nation may be supposed to have given up some right, in order 
that it might obtain some advantage from the agreement of the 
whole. This promised advantage was the consideration for 
which it gave up its rights. This may be a legal way of look- 
ing at this question which will hardly apply to contracts be- 
tween nations ; but there must be an implied promise of the 
whole to punish the violation of one party against another, or 
else the Declaration, which has been thought to lessen the evils 
of war so much, will be found to be worse than useless, and 
only a trap to catch the weaker nations. In the English 
House of Lords, the right of England to withdraw from the 
Declaration was strongly maintained.^ Much better would it 

* Messages and Documents, 1861-62, p. 34. 

t Resolution Confederate Congress, Blue-Book, 1861, p. 107. 

t Sumpter not a privateer; Messages and Documents, 1861 -62, p. 368. 

\ Annual Register, 1862 and 1863. 
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be for a nation to withdraw, than to remain under a contract 
which binds no one. It would seem, however, that a party 
can neither withdraw at pleasure, nor violate this Declaration 
without danger of punishment. If any European nation should 
send out privateers, it would be the duty of the other nations 
to unite in punishing her, at least by excluding such vessels 
from their ports, and probably by treating them as pirates. 
England and France seemed to recognize their duty under the 
Declaration to treat privateers as pirates, even when, not the 
belligerent using them, but his enemy, should be a party ; for 
when the United States, in 1861, wished to agree to the Decla- 
ration, England and France refused to consider such agreement 
as binding on them until after the present war, " because the 
provisions of the treaty, standing alone, might bind them to pur- 
sue and punish the privateers of the South as pirates." * To 
the first article of the Paris Declaration, these words then are 
added by implication : " We agree to treat as pirates all pri- 
vateers used by or against any nation whicb is a party to this 
compact." 

It might have been thought that, where so many were agreed 
as to principle, they would have used all peaceable means to 
enforce this provision during the late war, or at least allowed 
the United States to become a party. We have looked through 
all the proclamations of neutrality, and find that no distinction 
has been taken between the public and private war vessels of 
the belligerents by any nation except the Netherlands. Their 
proclamation had no provision against the public ships, but 
it ordered that " no privateer under any flag soever, or their 
prizes, shall be admitted into our havens or seaports unless in 
case of marine disaster." " Because the Netherlands govern- 
ment has acceded to the declaration upon maritime rights set 
forth by the Paris Conference of 1856, all who shall engage 
in or lend their aid in privateering to other people, will be 
considered as pirates, and prosecuted according to law in the 
Netherlands." f This conduct of the Netherlands might be 
shown to have been the duty of all neutrals. 

When the United States shall be admitted to this compact, 

* Messages and Documents, 1861 -62, pp. 146, 242. 
t Message and Documents, 1861, p. 354. 
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privateering will be in reality abolished. Till then the priva- 
teers of nations, not parties, receive the same privileges as pub- 
lic vessels. 

In time of peace each nation is sovereign in its own domin- 
ion, and has equal rights on the ocean, the common territory 
of the world. War, which gives so many rights to the bellige- 
rents over each other, places the neutral nation under certain 
restraints. Neutral and belligerent rights come in conflict 
with each other. In neutral waters neutral rights prevail, on 
the ocean they yield to the belligerents ; while in belligerent 
waters the right of the stronger belligerent is supreme. 

Formerly the practice of nations allowed a neutral to grant 
within his own waters any privilege to belligerents, provided 
he granted it to both alike. The practice of this rule came in 
conflict with the duty enjoined on neutrals, to permit no im- 
mediate or proximate act of hostility to take place or originate 
within their own territory. Men then went to war, not only 
to defend their state, but to battle for a principle, to make con- 
quest. The thousands who fought in the Crusades fought, not 
for their country, but for their faith. The feudal influence 
was still felt. The lords and barons sent forces to fight for 
what they thought to be just or profitable. Still later we 
find Europe desolated by the conflicts between the Protestants 
and Catholics. In these wars men fought for their religion, 
and in many battles citizens fell by each other's hands ; while 
their country was considered as neutral, because it permitted 
its citizens to fight for either side. Vessels of war were built, 
armed, and equipped by citizens of a neutral state, and sent 
to aid that party whose money they coveted or whose creed 
they were ready to defend. 

Can a neutral nation now allow its citizens to send out armed 
vessels of war to cruise against a friendly nation, and yet pre- 
serve a strict neutrality ? 

Did we rely on the authority of Grotius, Bynkershoek, and 
Vattel, perhaps an affirmative answer might be given to the 
above question. But the authority of these writers is good 
only so far as it corresponds with the present practice of na- 
tions. To-day no nation can allow its citizens to equip and 
arm the war vessels of ono belligerent, without becoming an 
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enemy of the other. That such is the rule which governs na- 
tions now, may be seen from the claims put forth by England 
in 1793, and acknowledged to be just by the United States. 
England and France were at war. The people of the United 
States, not forgetting their recent enemy, and still remember- 
ing who had helped them, were able and willing to help the 
French by men or by vessels. Washington determined to main- 
tain a strict and impartial neutrality. 

At a meeting of the heads of departments at the President's, 
April 19,* it was determined that a proclamation should issue, 
forbidding United States citizens to take any part in any hostil- 
ities on the seas with or against any of the belligerent powers. 
The proclamation was published April 22. It concludes : 
"I have given instruction to those officers to whom it be- 
longs, to cause prosecutions to be instituted against all persons 
who shall within the cognizance of the courts of the United 
States violate the law of nations with respect to the powers at 
war or any of them." f 

United States citizens, not regarding this proclamation, fitted 
out privateers from United States ports, and, while sailing un- 
der the French flag and with French commissions, made prizes 
of English merchantmen. On the 8th of May, Mr. Ham- 
mond, the British Minister to the United States, writes to 
Mr. Jefferson, Secretary of State, informing him that two 
such vessels have been fitted out from Charleston. In closing 
the letter he writes : " The undersigned does not deem it 
necessary to enter into any reasoning upon these facts, as he 
conceives them to be breaches of that neutrality which the 
United States profess to observe, and direct contraventions 
of the proclamation which the President issued upon the 22d 
of last month. Under this impression, he doubts not that 
the executive government of the United States will pursue 
such measures as to its wisdom may appear the best calculat- 
ed for repressing such practices in future, and for restoring 
to their rightful owners any captures which these particular 
privateers may attempt to bring into any of the ports of the 
United States." % It is well to remember that this letter was 

* Sparks's Life and Writings of Washington, Vol. X. p. 534. 

t Annals of Congress, Vol. IV. p. 435. 

} Wharton's State Trials of the United States, p. 50. 
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written before the passage of any act like the present Foreign 
Enlistment Acts. 

In accordance with information given in this letter, Gideon 
Henfield of Salem, Massachusetts, was arrested. The case ex- 
cited the greatest interest. The Democratic party, who favored 
the French interest, desired to know under what law Henfield 
was to be tried. Was a citizen of the United States to be ar- 
rested, they said, because he had disobeyed a proclamation of 
the President, whose power was executive, and not legislative ? 
M. Genet, the French Minister, claimed that Henfield was a 
French citizen. 

To show what the judicial power thought to be the law, we 
quote from an opinion of John Jay, Chief Justice of the United 
States, delivered to the grand jury impanelled at Richmond to 
examine similar cases. After a long argument to show the 
jurisdiction of the United States courts, he says : " From 
the observations which have been made, this conclusion ap- 
pears to result ; viz. that the United States are in a state 
of neutrality relative to all the powers at war, and that it is 
their duty, their interest, and their disposition to maintain 
it; that, therefore, they who commit, aid, or abet hostilities 
against those powers, or either of them, oflend against the 
laws of the United States, and ought to be punished, and con- 
sequently that it is your duty, gentlemen, to inquire into and 
present all such of those offences as you shall find to have 
been committed within this district." * 

In the case of Henfield, Judge Wilson, with whom were 
Judges Iredell and Peters, charged the grand jury : " That a 
citizen who, in our state of neutrality, and without the author- 
ity of the nation, takes a hostile part with either of the bel- 
ligerent powers, violates thereby his duty and the laws of his 
country, is a position so plain as to require no proof, and to be 
scarcely susceptible of a denial." 

An indictment was returned against Henfield, charging him 
with committing an act of hostility against the subjects of a 
power with whom the United States were at peace. At the 
trial Judge Wilson instructed the jury : " It is the joint and 

* Wharton's State Trials of the Uuited States, p. 56. 
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unanimous opinion of this court, that, the United States being 
in a state of neutrality relative to the present war, the acts of 
hostility committed by Gideon Henfield are an offence against 
this country, and punishable by its laws. It has been asked 
by his counsel, in their address to you, ' Against what law has 
he offended ? ' The answer is, that, as a citizen of the United 
States, he was bound to act no part which could injure the na- 
tion. He was bound to keep the peace in regard to all nations 
with whom we are at peace. This is the law of nations : not 
an ex post facto law, but a law that was in existence long be- 
fore Gideon Henfield existed." 

It appeared on evidence that Henfield was an American citi- 
zen, and that he had acted as prize-master on board a French 
privateer. The jury, either, as Chief-Justice Marshall thought, 
influenced by party zeal, or by sympathy and doubt of Hen- 
field's guilty intent, as thought Mr. Jefferson, acquitted the 
prisoner. Washington thought this verdict of so much im- 
portance, as tending to disturb the peace of the country, that 
he gave it as one reason for desiring to call an extra session 
of Congress. This trial took place in July. 

August 3d, the Cabinet returned an answer to some ques- 
tions proposed to them by the President. " The original arm- 
ing and equipping of vessels in the ports of the United States 
by any of the belligerent parties, for military service, offensive 
or defensive, is deemed unlawful. Equipment of vessels in 
the ports of the United States which are of a nature solely 
adapted for war, is deemed unlawful." The next day, Mr. 
Hamilton sent instructions to the collectors of customs, direct- 
ing them what course to take in order to prevent and punish 
such unlawful equipments. 

From these facts we see that the United States judicial and 
executive departments considered that Mr. Hammond's letter 
claimed nothing more than was England's right. That the 
other departments of the government might be able to enforce 
international duties upon United States citizens, and might no 
longer be thwarted by jurors who took no law from judges, 
and exercised all the pardoning power of the President, in 
1794 Congress passed a law which forbade, under certain 
penalties, the fitting out or arming of any ship or vessel with 
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intent that such ship or vessel should cruise or commit hostili- 
ties with any state at peace with the United States. In this 
statute the legislature embodied what the judicial power had 
before declared to be a principle of both common and inter- 
national law. 

A similar law, known as the Foreign Enlistment Act, was 
enacted by the British Parliament in 1819. How English 
statesmen looked at their duty internationally without the law 
will appear from the debates that took place. Spain was en- 
deavoring to put down the rebellion of her colonies in South 
America. The sympathies of the liberals in England were 
with the colonies. Something was needed to enable the gov- 
ernment to preserve its neutrality. 

The Attorney-General, Sir Samuel Shepherd, moving to 
bring in the bill, said: "The' second provision of the bill" 
(in regard to the equipping and arming of vessels) " was ren- 
dered necessary by the consideration that assistance might be 
rendered to foreign states through the means of the subjects 
of this country, not only by their enlisting in warfare, but also 
by their fitting out ships for the purpose of war. It is ex- 
tremely important for the preservation of neutrality that the 
subjects of this country be prevented from fitting out any 
equipments to be employed in foreign service." 

Lord Castlereagh said : " It is a duty we owe to Spain and 
to our honor, while we profess to be at peace with her, not to 
allow ships of war to be equipped in our ports, or armaments 
to sail from them against her." 

There was considerable opposition to the bill, and a long de- 
bate in the House of Commons at each reading. The opposi- 
tion, headed by Sir James Mackintosh, maintained that it was 
not inconsistent with neutrality to allow soldiers to enlist, or 
war vessels to be equipped, in a neutral port. Mr. Canning, 
Sir William Scott, Doctor Phillimore, and others, supported 
the bill. They met the issue presented by its opponents with 
arguments from principle and authority. The bill passed by a 
majority of sixty-one. 

In 1823 France was threatening Spain. Lord Althorp 
moved a repeal of the Foreign Enlistment Bill, on the ground 
that it was not necessary to a strict neutrality. Lord Folk- 
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stone seconded the motion, because he thought that there 
would then be opportunity for Englishmen to fight for the lib- 
erties of Spain. Two thirds of the House considered that a 
repeal of the bill would be a breach of neutrality, and so the 
bill remained. 

In closing a speech against the repeal, Mr. Canning said : 
" If war must come, let it come in the shape of satisfaction to 
be demanded for injuries, of rights to be asserted, of interests 
to be protected, of treaties to be fulfilled. But, in God's name, 
let it not come in the paltry, pettifogging way of fitting out 
ships in our harbors to cruise for gain." 

The opinions of Grotius and Bynkershoek were used to sup- 
port each side of this question ; but a question which those 
authors left doubtful the English House of Commons settled, 
voting that their duty to other nations and to themselves for- 
bade English subjects from fitting out armed vessels to cruise 
against nations with which England was at peace. 

In 1854, when Great Britain and Prance were at war with 
Russia, they demanded that the United States should maintain 
a strict neutrality. In reply to these demands, Mr. Marcy, Sec- 
retary of State, writes : " Considerations of interest and the 
obligations of duty alike give assurance that the citizens of the 
United States will in no way compromise the neutrality of this 
country, by participating in the contest in which the principal 
powers of Europe are now unhappily engaged." * 

Thus we have England, Prance, and the United States de- 
claring that, if a government would remain neutral, its citizens 
must be neutral. With this idea of a true neutrality, we are 
ready to examine those questions that have recently arisen 
under the Foreign Enlistment Act. 

The Queen of England, in her proclamation of May 13th, 
1861, after announcing her intention to maintain a strict and 
impartial neutrality, and commanding her loving subjects to 
abstain from violating the laws of the realm and of nations, re- 
cites the Act, which provides that, " If any subject shall equip, 
furnish, fit out, or arm, or endeavor to equip, furnish, fit out, or 
arm, or procure to be equipped, &c, or shall knowingly aid or 

* Executive Documents, 1853-54, Doc. 103, p. 5. 
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assist or be concerned in the equipping, &c, with intent or in 
order that such ship or vessel shall be employed in the service 
of any foreign government as a transport or store ship, or with 
intent to cruise or commit hostilities against any state with 
whom her Majesty shall not then be at war, the person so 
offending shall be guilty of a misdemeanor, and the ship or 
vessel with the tackle shall be forfeited." There is a similar 
provision against adding to the number of guns, or changing 
those on board, or increasing or augmenting the force of any 
belligerent war vessel. 

France and Spain in their proclamations enjoined a like duty 
on their subjects. 

The Alabama was built at Liverpool. Evidence of her ille- 
gal equipment was sent to the English government by Mr. 
Adams. Earl Russell and the law advisers of her Majesty 
examined the matter, but did not consider the evidence as 
trustworthy, or sufficient to ground legal action upon. Never- 
theless, they placed spies over her, whose duty it was to report 
all suspicious circumstances. Having at length determined to 
seize her, the necessary orders were sent, but arrived too late ; 
she had escaped. Sailing out on a pretended pleasure trip, she 
was off for the Azores. Orders were then given to stop her 
at Queenstown or Nassau, where it was expected she would 
go.* Touching at no English port, she went to a port of the 
Azores, where she received her armament from a vessel com- 
ing like herself from British waters. Captain Semmes came 
on board, read his commission, and started on his cruise against 
the commercial marine of the United States. 

Regarding the Alabama as really equipped and armed in 
England, the United States have continually presented claims 
to the English government for vessels and cargoes destroyed 
by Captain Semmes. The English have refused to satisfy any 
such demands. The correspondence between Mr. Adams and 
Earl Russell, published in 1864, will best explain the claims 
of each party. 

September 14th, 1863, Earl Russell writes to Mr. Adams, who 
had just sent him a list of vessels burned by the Alabama : " I 

* Executive Documents, 1861 - 63, Part I. p. 200. 
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hare only in conclusion to express the hope, that you may not 
be again instructed to put forward claims which her Majesty's 
government cannot admit to be founded on any grounds of 
law or justice." * Mr. Adams, having written home for ad- 
vice, replies, October 23d : " The government of the United 
States finds itself wholly unable to abandon the position here- 
tofore taken on that subject." f. In his recapitulation of the 
position of the United States, he says : " From a review of all 
these subjects essential to a right judgment of this question, 
the government of the United States understand that the pur- 
pose of the building, armament, equipment, and expedition of 
this vessel carried with it one single criminal intent, running 
equally through all the portions of the preparation, fully com- 
pleted and executed when the gunboat ' No. 290 ' assumed the 
name of the Alabama, and that this intent brought the whole 
transaction, in all its several parts here recited, within the law- 
ful jurisdiction of Great Britain, where the main portion of 
the crime was planned and executed." The United States 
assumed " that they gave due and sufficient previous notice of 
this criminal enterprise, and that England was then bound by 
treaty obligations and by the law of nations to prevent the 
execution of it." England did not act " with the promptness 
and energy required by the emergency." " Valuable time 
was lost in delays, and the effort when attempted was too soon 
abandoned." And further : " There is no fair and equitable 
form of conventional arbitrament or reference to which they 
will not be willing to submit." 

Earl Russell, two days later, answers : " Her Majesty's gov- 
ernment may well be content to wait the time when a calm 
and candid examination of the facts and principles " may be 
" usefully taken." " In the mean time I must request you to 
believe that the principle contended for by her Majesty's gov- 
ernment is not that of commissioning, equipping, or manning 
vessels in our ports to cruise against either of the belligerent 
parties." But the British government decline to be responsi- 
ble for the acts of parties who fit out a seeming merchant-ship, 
send her to a port or to waters far from the jurisdiction of 

* Message and Documents, 1863 - 64, Part I. p. 431. 

t Supplement, Message and Documents, 1863 - 64, Part I. p. xxix. 
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British courts, and there commission, equip, and man her as a 
vessel of war. 

The study of two precedents will help to discover how strong 
are the claims of each party to this controversy, which at some 
future time must be settled by one of the three methods known 
to tbe law of nations, — by concession, by arbitration, or by war. 

After Washington and his Cabinet had decided what acts 
were unlawful, Mr. Hamilton sent the instructions before cited 
to the collectors of customs. A few selections will explain : 
" Repeated contraventions of our neutrality having taken place 
in the ports of the United States, without having been discov- 
ered in time for prevention or remedy," — "have a vigilant 
eye," — " give immediate notice." * No armed vessel which has 
been, or shall be, originally fitted out in any part of the United 
States by either of the parties at war is henceforth to have an 
asylum in any district of the United States. The letters of 
Washington show the zeal and activity with which the govern- 
ment acted. Mr. Jefferson told M. Genet, who was very active 
in fitting out these French privateers, that the Little Sarah will 
be claimed because she " is reported to be armed with guns 
acquired here." Washington writes, " Is the Minister of the 
French Republic to set the acts of this government at defiance 
with impunity ? " f " Vigilance, care, and impartiality," were 
the orders to deputies ; but even then vessels escaped, so that 
on September 8th Mr. Jefferson wrote to Mr. Hammond, " The 
President contemplates restitution for all prizes brought into 
our ports after a certain date," and for " particular reasons " he 
will give compensation for those brought in before that date. 
What these particular reasons were, we learn from the Presi- 
dent's message to Congress : " Rather than employ force for 
the restitution of certain vessels I deemed the United States 
bound to restore, I thought it more advisable to satisfy the 
parties by avowing it to be my opinion that it would be incum- 
bent on the United States to make compensation." $ 

Mr. Jefferson writes to M. Genet, August 7th, informing him 
of the determination of the President, and adds : " It is con- 

* Annals of Congress, Vol. IV. p. 1283. 

t Sparks's Life and Writings of Washington, Vol. X. 

} Annals of Congress, Vol. IV. p. 15. 
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sequently expected that you will cause restitution to be made 
of all prizes taken and brought into our ports subsequent to 
the above-mentioned day by such privateers, in defect of which 
the President considers it as incumbent upon the United States 
to indemnify the owners of those prizes, the indemnification to 

be reimbursed by the French nation It would have been 

but proper respect to the authority of the country had that 
been consulted before these armaments were undertaken. It 
would have been satisfactory, however, if their sense of them 
when declared had been duly acquiesced in. Reparation of 
the injury to which the United States have been so involunta- 
rily instrumental is all which now remains, and in this your 
compliance cannot but be expected." * 

In the seventh article of the treaty between the United States 
and Great Britain, in 1794, it was agreed that " In all cases 
where restitution shall not have been made agreeably to the 
tenor of the letter from Mr. Jefferson to Mr. Hammond, the 
complaints shall be referred to commissioners." f 

Another precedent is taken from claims made on the United 
States by Portugal. Artigas, a leader of some small bands 
gathered from the discontented inhabitants of Spanish America, 
had made war upon Brazil and the Portuguese about the year 
1814. Several vessels were fitted out in Baltimore, and, sailing 
under the flag of Artigas, captured Portuguese merchantmen. 
Portugal first presented her claims in 1816, again in 1822, and 
finally in 1851. 

Mr. John Q. Adams, Secretary of State, writes to General 
Dearborn, Minister to Portugal, in 1822 : " To these com- 
plaints every attention compatible with the rights of the citi- 
zens of the United States and with the law of nations was paid 
by this government. The laws for securing the faithful per- 
formance of the duties of neutrality were revived and enforced. 
Decrees of restitution were pronounced by the judicial tribu- 
nals in all cases of Portuguese captured vessels brought within 
the jurisdiction of the United States, and all the measures 
within the competency of the Executive were taken by that 
department of the government for repressing the fitting out of 

* Jefferson's Complete Works, Vol. IV. p. 27. State Papers, Vol. I. p. 167. 
t Elliott's Diplomatic Code, Vol. I. p. 249. 
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privateers from our ports and the enlistment of our citizens in 
them." * This shows what was done. 

Report No. 290, June 10th, 1818, of the Committee on For- 
eign Relations, will show the sentiments of the United States. 
" The fitting out of vessels for privateering, <fcc, if not checked 
by all the means in the power of the government, would have 
authorized claims from the subjects of foreign governments for 
indemnification at the expense of this nation for captures made 
by our people, by vessels fitted out in our ports, and, as could 
not fail to be alleged, countenanced by the very neglect of the 
necessary means of suppressing them." f 

The letter of Mr. Adams to the Portuguese Minister, of 
March 14th, 1818, is the one which the English wish us now to 
explain, before we put forward our claims for damages done 
by the Alabama. It reads : " The government of the United 
States, having used all the means in its power to prevent the 
fitting out and arming of vessels in their ports to cruise against 
any nation with whom they are at peace, and having faithfully 
carried into execution the laws enacted to preserve inviolate 
the neutral and pacific obligations of this Union, cannot con- 
sider itself bound to indemnify individual foreigners for losses 
by capture over which the United States have neither control 
nor jurisdiction. For such events no nation can in principle, 
nor does in practice, hold itself responsible. A decisive reason 
for this, if there were no other, is the inability to provide a tri- 
bunal before which the facts can be proved Should the 

parties come within the jurisdiction of the United States, there 
are courts of admiralty competent to ascertain the facts upon 
litigation between them, to punish the outrages which may be 
duly proved, and to restore the property to its rightful owners 
should it also be brought within our jurisdiction, and found 
upon judicial inquiry to have been taken in the manner repre- 
sented by your letter." J 

The United States refused to refer their claims to an arbiter, 
and we cannot trace them further. It is probable that they were 
given up by Portugal ; for when, in 1851, other claims between 

* Senate Documents, 1823 and 1824, Vol. III. p. 77. 
t American State Papers, Vol. IV. p. 133. 
} Ex. Doc. 1851-52, Vol. VI. Doc. 53. 
VOL. CI. — NO. 209. 32 
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the two governments were settled, no mention was made of 
these.* 

« From these examples we learn, first, it is the duty of a neu- 
tral to use all the means in its power to prevent belligerents 
from building and equipping vessels of war within neutral 
waters ; secondly, if such vessels are built, and escape without 
" having been discovered in time for prevention or remedy," 
the neutral nation is bound in some way to punish the offend- 
ing vessel, either by refusing to grant her asylum, or by restor- 
ing her prizes brought within neutral jurisdiction, and even by 
using force ; thirdly, a belligerent cannot claim compensation 
from a neutral who has taken all legal measures to prevent, 
end, and punish the wrong done both to the neutral and bel- 
ligerent. 

England, then, must satisfy an arbiter or the United States 
that she used the proper care, vigilance, and activity to prevent 
the violation of her Foreign Enlistment Act. Same English 
writers, regarding the Foreign Enlistment Act as a domestic 
law, have contended that the United States have nothing to 
do with its enforcement. They confound the manner of en- 
forcement with the enforcement itself. The manner is Eng- 
land's own business, but that the law should be enforced is 
the right of every belligerent. The United States have a right 
to demand that the subjects of her Majesty be not at war with 
us when the Queen has declared a strict neutrality ; though 
we cannot claim that the offender shall be fined, imprisoned, 
or hung. The acts forbidden are unlawful against belligerents. 
The offenders are neutral subjects. Let the neutral nation 
punish them as it pleases, but prevent such acts, or else the 
belligerent may consider the neutral as a real enemy. 

" Historicus," perhaps the most candid, learned, and influen- 
tial author who has written on the international questions of the 
last four years, says : " It is admitted on all hands, that it is 
the right, and in some sense the duty, of a neutral state to pre- 
vent its soil from being made the base of hostile operations 
against either belligerent." 

If I am neutral, says Bynkershoek, " alteri non possum pro- 

* U. S. Statutes at Large, Vol. X. p. 911. 
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desse ut alteri noceam." What could be more advantageous to 
a belligerent who has no navy, than to allow him to build one in 
neutral waters, or what could be more injurious to the other, 
whose strength and hopes of success in the contest are in his 
supposed superiority on the sea ? The neutral might with as 
much propriety sell its own war vessels. True, there is a dis- 
tinction to be made between a neutral government and its citi- 
zens. On the government the rule of Bynkershoek is absolute, 
while there is an exception in favor of the citizens. All com- 
mercial transactions of neutral with belligerent citizens, and 
perhaps with the belligerent state, are allowable, provided that 
opportunity is given to one belligerent to seize on the high seas 
aid intended for the other before such aid can be of any advan- 
tage to him. Equipping of vessels comes under the rule, car- 
rying of contraband under the exception. Under any other 
rule, a belligerent might build war vessels in a neutral port 
more safely than in his own ; for in his own port he would be 
liable to be molested by his enemy, while the waters of a neu- 
tral would give him full protection. 

Judge Story, in the case of the Santissima Trinidad, says : 
" There is nothing in our laws, or in the law of nations, that 
forbids our citizens from sending armed vessels, as well as mu- 
nitions of war, to foreign ports for sale. It is a commercial 
adventure, which no nation is bound to prohibit." * On this 
authority, it has been claimed that English citizens had a right 
to build and sell Alabamas. 

This claim has been answered by showing what the same 
court held in other cases ; but we need not go out of this case 
to show that Judge Story meant no such thing as claimed. If 
the decision is read to the end, it will be found that the car- 
goes of the Santissima Trinidad and St. Ander were restored 
to their owners, because one of the captors, the Independencia, 
received " an illegal augmentation of her force " at Baltimore, 
and because the other, the Altravida, had taken on board part 
of her armament and a crew of about twenty-five men at the 
same port. Did the learned Judge decide that a belligerent 
war vessel can be wholly equipped and armed in a neutral 

* 7 Wheaton, pp. 283, 340. 
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port without the fault of the neutral, and yet take away the 
prize of a regularly commissioned public vessel, because a few 
guns had been added to her armament, and a new crew had 
been shipped, in violation of United States neutrality ? Such 
a proposition would be absurd. His opinion is made plain 
and consistent, if we consider the restrictive words " to foreign 
ports for sale." 

These words bring a case within the exception, for then 
there is an opportunity for one belligerent to make prize of 
the vessel before she can be of any use to the other. Judge 
Story's opinion would only justify England in allowing her 
citizens to build war vessels and send them to Charleston, 
or some other Confederate port, as a mere matter of spec- 
ulation, as a man sends his horse to an auction-room for 
sale. The great opportunity there would be for fraud in 
6uch a transaction, the fact that such a vessel might be made 
of service as soon as she was on the ocean, and that, sailing 
tinder a neutral flag as a vessel of war, she would be wholly 
exempt from search and visitation, make it doubtful whether 
even such a commercial adventure should be allowed by a 
neutral. 

To build within a neutral port, and there sell and deliver a 
war vessel to a belligerent, would be a still greater breach of 
neutrality. Says Earl Russell : " If the ship went, as some of 
the American judges have in certain cases found was the 
fact, merely with a crew sufficient to take the vessel into the 
port of a belligerent, that might be a case somewhat analo- 
gous to the carrying of cannon and muskets. But when the 
vessel and crew go forth already equipped from the coast of 
the neutral, and commit hostilities directly they get to sea 
against a state in amity with her Majesty, it is evident that 
that is quite a different proceeding from carrying muskets 
over from your own to a belligerent's coast." * 

Contraband articles, as has been said, can be carried to a 
belligerent port for sale, or sold to a belligerent in a neutral 
port. The reason that has already been given for this excep- 
tion does not exist when the contraband article is sold to an 

# Message and Documents, 1864-65, Part II. p. 108. 
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armed vessel in a neutral port. The guns, cannon, or ammu- 
nition supplied to the war vessel would be of direct use before 
they had run the danger of capture. If then, in a neutral 
port, you cannot increase the armament of a war vessel, most 
certainly you cannot sell one all armed and equipped. 

If then the Alabama was equipped in violation of England's 
law and duty, did she do everything she could to prevent it ? 
The fact that the arming did not actually take place within 
her jurisdiction cannot relieve England from her liability for 
any negligence, though it may excuse her, on the ground that 
it would require more diligence to discover and prevent a vio- 
lation, which not only was begun in different ports, but com- 
pleted in the waters of another nation. The opinions in the 
Alexandra case are thought to decide that arming is neces- 
sary to complete a violation of the Foreign Enlistment Act. 
Writing of the various trials on this case, Mr. Adams says, 
" There never was such a comedy performed on a grave subject 
in the whole history of law." * The highest judicial authority 
in Scotland have since held that the word " equip " might 
cover arming to a greater or less extent ; and further, that the 
statutory offence might be committed without the ship being 
actually armed, f 

That the English government think as the Scotch judges, 
appears from a letter of Earl Russell to Mr. Davis. He writes : 
" Nor can the frequent use of the word ' equip ' in the sense 
of ' to furnish with everything necessary to a voyage,' be held 
for a moment to limit its significance to the furnishing of a war 
vessel with everything which it might be possible to put upon 
her, or the ultimately putting of which on her might be con- 
templated. Such a construction cannot be entertained for an 
instant. It is clear that a hundred-and-twenty-gun ship might 
be equipped for war purposes with any fraction of her arma- 
ment on board, although she might not be so powerful or so 
efficient as she would be if she had the whole of it." \ 

Whether her Majesty's, officers used all the means in their 
power to prevent the escape of the Alabama, is a matter of fact 



* Message and Documents, 1864 and 1865, Part L p. 485. 
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and evidence for the arbiters ; for it is to be hoped that Eng- 
land will accept the proposition of our government to refer 
the claims. After so much knowledge of the facts as can be 
gathered from the correspondence, it seems that the charges 
against the English officials for conniving at the escape of the 
Alabama and Florida are unfounded. On the authority of 
Captain Semmes, " Earl Russell had been no willing agent." * 
The government waited too long before orders were given to 
seize the vessel. The commissioners of customs, who had 
been directed to inquire into the case, reported that it was 
perfectly evident that the ship was a ship of war, and that it 
was reported and believed she was built for the purpose of war ; 
but that the builders could give no information as to her desti- 
nation, and there was no other reliable source of information. 
The law advisers required legal evidence, such as would insure 
conviction, thus making themselves the jury instead of the 
prosecutor. They really required a verdict before they ar- 
rested the prisoner, f To perform her duty to a belligerent, 
England was bound to act on probable evidence, though she 
might justly demand trustworthy evidence before punishing 
her citizens. Some innocent men may suffer, but acting ou 
probable evidence brings many a criminal to justice. 

The official correspondence between England, France, and 
the United States, during the Russian war, is of interest on 
this point. Mr. Marcy writes to Mr. Crampton, that the Presi- 
dent will not fail to use all the means in his power to enforce 
obedience to our laws. $ The facts in the case of the Maury 
show that the United States did not wait for legal evidence, 
but seized the vessel on suspicion, and held her until the Brit- 
ish Consul was entirely satisfied that the suspicious were 
groundless.§ 

In the later case of the steam rams, the English acted on 
less evidence, thus condemning their former course. Says the 
Attorney-General, while justifying the seizure before the House 
of Commons : " It was not necessary in order to justify the 

* Oar Cruise in the Sumpter and Alabama, Vol. I. p. 276. 

t Message and Documents, 1863-64, Part I. p. 198. 
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seizure that the evidence should be sufficient to satisfy a jury ; 
it was enough that the government had a prima facie case, 
such as would induce a magistrate *to remand a prisoner." 

Even if England can show that she used the proper care, vigi- 
lance, and activity to prevent the escape of the Alabama, can 
she show that she used all the means in her power to prevent 
and punish the injuries this vessel has done to our commerce ? 

The Florida was seized at Nassau, and after some judicial 
proceeding released. The Solicitor-General said in the House 
of Commons : " The circumstances of her departure and the 
contemporaneous representations of Mr. Adams to the govern- 
ment made it probable that it really was true that the vessel 
was intended for the service of the Confederate States. But it 
was by no means clear that there was evidence upon which a 
court of law would have held the fitting of the vessel to be a 
violation of the Foreign Enlistment Act." * The evidence was 
not sufficient to satisfy the court. Afterwards the probable 
evidence , became certain ; but then the Florida was sailing 
under a Confederate commission, and so, it was said, out of 
English jurisdiction. 

After Captain Semmes took possession of the Alabama, she 
was considered beyond the control of England, and so the 
Florida and the Alabama have been treated in no more un- 
friendly way than the United States war-steamer Niagara. 

Having acknowledged that " the case of the Alabama and 
Oreto were a scandal, and in some degree a reproach to English 
laws,"f Earl Russell put no more restraints upon them than he 
did upon all other belligerent war vessels. Early in the war 
he had denied to each belligerent the privilege of bringing their 
prizes into neutral waters, and so he could not punish, as Presi- 
dent Washington did the Genet cruisers in 1794 ; but yet the 
Alabama might have been seized whenever she came into an 
English port, or at least been refused an asylum. But her 
claims as a Confederate war vessel are thought to have pre- 
vented this seizure. The Solicitor-General, in a speech al- 
ready quoted, says : " Although it may be lawful, if you can 
catch a ship which has been guilty of violating our Foreign 

* Message and Documents, 1863 - 64, p. 198. 
t Blue Book, 1863, Russell to Lvous. 
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Enlistment Act in any British port, to confiscate her for that 
violation, yet it must be during the same cruise or voyage, be- 
cause the offence was at an end, and for all purposes of action 
blotted out, when the particular voyage was completed." Now 
the Alabama never had any particular voyage. Her cruise 
could not end at each neutral port she entered. It commenced 
at Liverpool, and ended when she sank off Cherbourg. If she 
had during this time entered a Confederate port, there might 
be more reason to claim that her offence was blotted out. 

It is virged, moreover, on the authority of the decision in the 
case of the Santissima Trinidad, that the commission deposited 
the offence. A careful reading of the whole opinion will con- 
vince us that such a deduction is incorrect. A decision report- 
ed by Wheaton helps us here.* The Irresistible was built at 
Baltimore, from which port she sailed with clearance for Tene- 
riffe, having her armament entered as cargo in her hold. She 
went directly to Buenos Ayres, discharged her crew, reshipped 
them, and obtained a commission from the Brazilian government 
to cruise against Spain. On the second day after she had left 
port the first commission was sent back, and another was pro- 
duced from General Artigas, chief of the Oriental Republic. 
Certainly this vessel went through all the changes that ever the 
Alabama has been subject to. Having captured several Portu- 
guese vessels, and brought the money found on board to Balti- 
more, the Consul-General of Portugal made claims before the 
United States courts for the money, and it was restored. 

Chief Justice Marshall, having decided that the intent with 
which she left Baltimore was a clear violation of our laws, said, 
in answer to the defence that the commission had deposited 
the fault : " If this were admitted in such a case as this, the 
laws for the preservation of our neutrality would be completely 
eluded, so far as this enforcement depends on the restitution 
of prizes made in violation of them. Vessels could be com- 
pletely fitted in our ports for military operations, and then, 
after obtaining a commission, go through the coremony of dis- 
charging and re-enlisting their crews to become perfectly legiti- 
mate cruisers, purified from every taint contracted at the place 

* 7 Wheaton, 471. 
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where all their real force and capacity for annoyance was ac- 
quired. This would be a fraudulent neutrality, disgraceful to 
our own government, and of which no nation would be the 
dupe." 

On this authority, the Alabama not only did not deposit 
her offence at the Azores, but would not have done so if 
she had gone into Charleston and there received her guns, 
shipped her crew, and obtained her commission. The opin- 
ion in the case of the Santissima Trinidad allows that the 
commission destroys the taint when the vessel was sent out 
as a commercial adventure. Judge Story, having decided 
that there was no taint in the beginning, had no need to say 
where it was deposited. 

The fact that the Alabama was claimed as Confederate prop- 
erty can make no difference. She was liable to confiscation 
before sale, and the real or pretended sale was void. Chief 
Justice Taney decided that a contract to furnish arms to Gen- 
eral Chambers of the Texan army was void. He says : " A 
citizen of the United States can do no act, nor enter into any 
agreement, to promote or encourage revolt or hostilities against 
the territories of a country with which our government is 
pledged to be at peace." If he does so, he cannot claim " the 
aid of a court of justice to enforce it." The Judge does not 
decide what would have been the law if the United States had 
recognized Texas as an independent state, but says : " It be- 
longs exclusively to government to recognize new states in the 
revolutions which may occur in the world ; and until such rec- 
ognition, courts of justice are bound to consider the ancient 
state of things as remaining unaltered." * 

Suppose now the Alabama had been seized in a British port, 
the defence would have been, " She is the property of the Con- 
federate government, and England has no jurisdiction over 
her." The English might reply : " She was your property as 
long as she remained in your territory, or upon the ocean. We 
could not have enforced the contract against you ; it would 
have been void as to our citizens ; they had no rights under it. 
And now, when you have brought the vessel within our waters, 

* 14 Howard, 46. 
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we shall consider the sale void as to you. It is the same to our 
courts as if no contract had been made. You bought a vessel 
liable to seizure and confiscation ; the sale was illegal, and 
cannot be used as a defence in our courts. She is still English 
property, and as such is within our jurisdiction." 

If the Alabama had been seized before her escape, it would 
have been no defence that she was then the property of the 
Confederate government, and not of Mr. Laird. 

But, admitting that the Alabama was a Confederate war ves- 
sel from the time that her keel was laid by a member of her 
Majesty's House of Commons, an offence against neutral rights 
was committed, which England was bound to punish, either by 
direct acts, or by demands for compensation on the Confederate 
government. 

The demand for compensation was not made, nor would jt 
have been of avail. There was, therefore, all the more ne- 
cessity that efforts should be made to seize the vessel. The 
United States act of 1818 provides, " that, in every case in 
which the process issuing out of any court of the United States 
shall be disobeyed or resisted by any person or persons having 
the custody of any vessel of war, cruiser, or other armed ves- 
sel of any foreign prince or state, it shall be lawful for the Presi- 
dent of the United States, or such other person as he shall have 
empowered for the purpose, to employ such part of the land or 
naval forces of the United States, or of the militia thereof, for 
the purpose of taking possession of and detaining any such ship 
or vessel, in order to the execution of the prohibition and pen- 
alties of this act, and for the preventing the carrying on of 
any such expedition or enterprise from the territories or ju- 
risdiction of the United States." If, then, a vessel like the 
Alabama should be built in our ports, this law would give the 
Executive power to seize and detain her whenever she came 
in, even if she were " a war vessel of a foreign prince." One 
state has no jurisdiction over the public vessel of another 
state for the violation of any municipal law, but on the au- 
thority of Wheaton it does have jurisdiction for a violation. of 
international law.* 

* Lawrence's Wheaton's International Law, 205 - 208, 735. 
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That the English Foreign Enlistment Law does not author- 
ize force, is no excuse. England claimed and obtained com- 
pensation from us when we had no law. This fact shows that 
it is not the neutral's law, but his duty, which determines his 
liability. On the authority of her own action against the Por- 
tuguese expedition* fitted out in England and sent to Ter- 
ceira, and of the decision in the case of the Marianna Flora,f 
her Majesty's fleet might have seized the Alabama anywhere 
on the high seas. Says Historicus : " I think that to deny the 
Florida and Alabama access to our ports would be the legit- 
imate and dignified manner of expressing our disapproval of 
the fraud which has been practised upon our neutrality." J 

From all the facts known, England seems to have done abso- 
lutely nothing to punish or prevent the depredations of the 
Alabama after Captain Semmes took command. Could she not 
have done something ? When England can satisfy an impar- 
tial nation that the Alabama was built through no fault of 
hers, and that after her escape she employed all the means 
recognized by international law to punish such violations, and 
so put an end to them, then, perhaps, Earl Russell may, in re- 
ply to the claims presented by Mr. Adams, use the words of 
his father, who refused compensation to Portugal, because the 
United States, having employed all the means within the power 
of the Executive, had control neither over the capture nor the 
capturing vessels. 

While belligerents claim that neutrals shall allow no act of 
hostility to originate in their waters, they admit that neutral 
authority is supreme within those waters, and that it is the 
right of the neutral state to fix the conditions on which they 
will admit and regulate the stay and departure of belligerent 
war vessels. 

Three miles from shore has been fixed as the distance to 
which neutral waters extend. " Imperium finitur ubi finitur 
armorum potestas," says Bynkershoek. One object of this lim- 
itation being to prevent injury to the neutral territory, it would 
seem that the increasing projectile power of cannon would de- 
mand a proportionate increase of this distance. Recent official 

* 3 Phill. International Law, p. 229. 
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correspondence shows that such an extension of neutral juris- 
diction is quite probable. Mr. Burnley writes to Mr. Seward : 
" In the present instance, shot fired from the Rhode Island ap- 
pear to have reached the shore, notwithstanding that that vessel 
did not approach within four miles of the land ; and it is obvi- 
ous that the use of weapons of this description, when fired at 
that distance towards the shore, is calculated not only to in- 
fringe neutral jurisdiction by falling within neutral waters, but 
also seriously to endanger life and property on neutral territory 
itself."* 

Mr. Seward, replying, says, " that the subject may now be 
profitably discussed, and that the United States are not unwill- 
ing to come to an understanding upon this novel question thus 
raised." He adds : " It is manifestly proper and important 
that any such new construction of the maritime law as Great 
Britain suggests should be reduced to the form of a precise 
proposition, and then that it should receive, in some manner, 
by treaty or otherwise, reciprocal and obligatory acknowledg- 
ments from the principal maritime powers." f 

Lord Russell's orders to the Lords Commissioners of Ad- 
miralty will serve as an example of the restrictions put upon 
war vessels during the present war.$ First : " No ships of war 
or privateers of either of the belligerents shall be permitted to 
enter or remain in the port of Nassau, or any other port of the 
Bahama Islands, except by special leave of the Lieutenant-Gov- 
ernor of the Bahama Islands, or in case of stress of weather." 
When such a vessel does enter, " the authorities of the place 
shall require her to put to sea as soon as possible, without per- 
mitting her to take in any supply beyond what may be abso- 
lutely necessary for her immediate use." If vessels are there 
at the time of reception of the orders, the Lieutenant-Governor 
shall fix the time of departure ; but vessels of the two bellige- 
rents shall not leave sooner than "twenty-four hours after each 
other." Second : " All ships of war, <fec. are prohibited from 
making use of any port or roadstead in the United Kingdom 

* Message and Documents, 1864 - 65, Part II. p. 705. 
t Ibid., p. 709. 

} Blue Book, 1862, p. 140. Message and Documents, 1864-65, Part II. 
p. 121. 
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of Great Britain and Ireland as a station or resort for any war- 
like purpose, or for the purpose of obtaining any facilities of 
warlike equipment." Third: If any such vessel shall enter, 
" she shall be required to depart and to put to sea within 
twenty-four hours after her entrance, except in case of stress 
of weather, or of her requiring provisions, or things necessary 
for the subsistence of her crew, or repairs." After such re- 
pairs, &c, " she shall be required to put to sea as soon as pos- 
sible." Fourth : " No ship of war or privateer of either bel- 
ligerent shall hereafter be permitted, while in any port, &c, to 
take in any supplies, &c, and except so much coal only as may 
be sufficient to carry such vessel to the nearest port of her own 
country, or to some nearer destination ; and no coal shall be 
again supplied to any such ship of war or privateer in the same 
or any other port, <fec. of her Majesty, without special permis- 
sion, until after the expiration of three months from the time 
when such coal may have been last supplied to her in British 
waters." 

The orders of Spain and France* are very similar. The 
Netherlands admitted vessels of war for twenty-four hours, and 
furnished them with coal for " twenty-four hours' run." The 
proclamation of Portugal f prohibited the entrance of privateers 
and of the prizes made by privateers or armed vessels. 

The last proclamation of President Lincoln $ demands that 
United States vessels shall no longer be subjected to these rules. 
This proclamation seems to have been issued, not because our 
government regards the rules as an unnecessary and illegal 
hardship upon belligerent vessels, but because we are no longer 
belligerent. It reads: " The United States, whatever claims 
may have existed heretofore, are now at least entitled to claim 
and concede an entire and friendly equality of right and hospi- 
tality with all maritime nations." This means, either that the 
United States are at peace, and so their vessels must not be 
treated as belligerents, or else that the Confederacy has no ves- 
sels and no port ; and so, whatever the United States may still 
be on land, they are no longer belligerents at sea. In July 
last, all restrictions were removed from United States vessels 



* Message and Documents, 1861 - 62, p. 363. t Ibid., p. 379. 

t Boston Daily Advertiser, April 12, 1865. 
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in English ports, while entrance is refused to vessels bearing 
the Confederate flag.* 

We come now to another point of interest. Formerly neu- 
trals not only allowed prizes to be brought within their waters, 
but also allowed a prize court to sit in their territory. After- 
wards, following the rule laid down by Lord Stowell, they de- 
nied the latter privilege, still permitting the former ; and now, 
judging from the practice of nations, this too has gone. We 
shall find that the Confederate government have complained 
because their prizes have been excluded from neutral ports ; 
but certainly neutrals have forbidden nothing but what their 
own interest and a strict neutrality require them to forbid. 
That neutrality will be found to be most impartial which grants 
only necessary favors to the belligerents, and so leaves them to 
contend with their own strength. Privileges allowed are com- 
monly of more advantage to the weaker belligerent, and so in 
reality add to his strength, and they also tend to draw neutrals 
into the war. Their inability to send prizes into neutral ports 
prevented the Confederates from fitting out privateers ; for, 
their own ports being blockaded, there was no opportunity to 
sell their prizes. Individuals could not afford to equip ves- 
sels, which, if they made prizes, must burn them. 

The action of England in regard to the Tuscaloosa shows 
what action a nation may take to enforce this rule. The Ala- 
bama took her prize, the Tuscaloosa, into a British port, claim- 
ing to use her as her tender. Sir P. Woodohouse wrote home 
for instructions, but before they came the vessel had gone. 
November 14, 1863, the Duke of Newcastle answered : "lam 
instructed [by her Majesty's government] that the vessel did 
not lose the character of a prize merely because she was, at the 
time of being brought within British waters, armed with two 
small rifled guns, in charge of an officer, and used as a tender 
to the Alabama under the authority of Captain Semmes. The 
course most consistent with her Majesty's dignity, and most 
proper for the vindication of her territorial rights, would have 
been to prohibit the exercise of any further control over the 
Tuscaloosa by the captors, and to restrain that vessel under 

* Boston Daily Advertiser, July 25 and 26, 1865. 
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her Majesty's control and jurisdiction until properly reclaimed 
by her original owners." * 

When the Tuscaloosa came in again she was seized, but af- 
terwards released, on the ground that, having been allowed to 
depart the first time, she might suppose that her entrance was 
legal, and so was not guilty in the second violation of the rule. 
The House of Commons declared the course of the English 
government in this case to be a violation of the principles of 
international law. 

The government afterwards came to a more definite decision 
in regard to the treatment of prizes brought into their ports. 
The governors of colonies were instructed, — 1st. All prizes 
brought in should be immediately ordered out. 2d. A vessel 
bona fide changed into a vessel of war is not a prize. 3d. Prizes 
brought in on account of stress of weather may remain as long 
as the governor considers necessary. 4th. Any prize may be 
detained, if not removed when ordered. 5th. Prizes captured 
in neutral waters may be retained.! These rules contain, 
perhaps, the whole duty or right of a neutral over the prizes 
of war vessels, which have violated their neutrality in no other 
way ; but the Tuscaloosa should have been retained on account 
of the illegal outfit of the Alabama. 

The right of neutrals to furnish supplies of coal to bellige- 
rent war vessels has been much discussed during the present 
war. It is now settled that sufficient coal may be supplied for 
the belligerent vessel to reach home ; but a neutral port can- 
not be made a base from which a belligerent vessel can regu- 
larly obtain food for its engines. Before this rule was settled, 
England refused to allow the United States to make a deposit 
of coal at Nassau .% 

A cargo of coal was deposited at Angra Pequena, " a deso- 
late and uninhabited island outside of the sphere of civilized 
states," § for the purpose of supplying the wants of the Ala- 
bama. The captain of the Vanderbilt took the coal, on the 
ground that it was insurgent property. The English govern- 

* Our Cruise in Sumpter, Appx., Vol. II. p. 401. 

t Message and Documents, 1864-65, Part II. p. 125. 

J Message and Documents, 1862 -63, p. 59. 

tj Message and Documents, 1864 - 65, Part II. pp. 560, 616, 640, 642, 692, 696. 
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ment demanded compensation of the United States. Lord 
Lyons writes Mr. Seward, August 3, 1864 : " For a United 
States ship-of-war to take, without payment, British property 
on a neutral shore, merely because it was intended to be sold 
by its owners to a ship-of-war of the other belligerent, would 
be an act of simple trespass, without justification from the law 
of nations." Mr. Seward replies : " The claimants in the 
present case aTe regarded as having no more just claims upon 
the United States than the owners and crew of the Alabama 
have for indemnity for the losses they sustained in the destruc- 
tion of that vessel in her combat with the United States ship-of- 
war Kearsarge." 

Coal was held by the United States to be contraband. If the 
coal intended for the Alabama had been taken before it reached 
its destination, a neutral port, it may be doubted whether it 
would have been good prize. If the port of destination were 
uninhabited, the coal could be captured both before and after 
it was landed from a neutral vessel. Their being neither in- 
habitants nor owners of the island, no offence was committed 
against neutral rights. The island was but a store-ship an- 
chored in the ocean. The coal either belonged to the Confed- 
erate government, or was sent there for its use, and in either 
case was good prize. 

Only the repairs necessary for navigation can be allowed to 
war vessels in a neutral port. Mr. Adams", on intimation from 
Earl Russell, applied formally for permission for the Tuscarora 
to make the repairs " necessary to place that vessel in good 
order for service at sea," * thus admitting the right of her Ma- 
jesty to refuse it. 

The Florida was allowed to repair at Brest, and even the 
government dock was opened to her, as she needed calking 
and tarring.f While the Florida was at Brest, the time of ser- 
vice of many of her crew expired. Her captain asked permis- 
sion to fill up her crew, and the French authorities unanimously 
granted him his request. Mr. Dayton thought this determi- 
nation an error. The rule is certainly liable to much abuse. 
A vessel having lost a large part of her crew might repair the 

* Message and Documents, 1862 - 63, Part I. p. 138. 
t Message and Documents, 1863-64, p. 766. 
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loss without going home. The Florida wanted men, not to 
navigate her, but to fire her guns and burn her prizes. Her 
crew was still double that of a merchant-ship of the same size. 
All the additional men she obtained at Brest were fighting 
men, and might as well have been sent into the Confederate 
army. Judge Story restored a prize because there had been a 
substantial increase of the crew of the captor in a port of the 
United States.* Even on the authority of Captain Semmes, 
Captain Maffitt had no right to expect what he asked and ob- 
tained. Semmes, writing to the Governor of Martinique, says: 
" A belligerent ship of war cannot increase her armament or 
her crew in a neutral port, nor supply herself with ammuni- 
tion, "f A neutral has no more right to allow such a vessel to 
obtain a new crew in her port, than to replace her guns which 
have been made useless. 

Certain British subjects were reported to have been shipped 
on board the United States ship-of-war Kearsarge. Earl Rus- 
sell, sending evidence of the shipment to Mr. Adams, says : " I 
need not point out to you the importance of these statements, 
as proving a deliberate violation of the laws of this country, 
within one of its harbors, by commissioned officers of the navy 
of the United States. Before I say more, I wait to learn what 
you can allege in extenuation of such culpable conduct on the 
part of the United States officers of the navy and the United 
States Consul at Queenstown." J Mr. Adams is instructed 
from home : " If you find the charge sustained against the 
Consul, you will, without waiting further instruction, dismiss 
him from his office, and make a temporary appointment in his 
place. You will assure Earl Russell that, if the charge shall 
be sustained against the commander of the Kearsarge, he will 
be promptly relieved of his command, and other satisfactory 
amends will be offered to her Majesty's government." § 

There were many conflicting statements in the evidence pre- 
sented by the two governments. Our government held that 
the Consul, Mr. Eastman, and Captain Winslow had no part 
whatever in the matter. 

* 7 Wheaton, p. 342. 
t Oar Cruise in Sumpter, p. 127. 
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The British sailors were indicted for having agreed to en- 
ter the service of the United States on board the Kearsarge, 
and, pleading guilty, escaped with an admonition.* No papers 
have been found to show that her Majesty's government took 
any measures to prevent her subjects from serving with Captain 
Semmes in the service of the Confederacy. 

Mr. Adams writes to Mr. Seward : " Meanwhile the British 
subjects enlisted as seamen are permitted to remain with their 
families with impunity. It is only the poor Irishmen taken 
into the Kearsarge at Queenstown, who have been passed 
through the formality of a conviction in the courts for an of- 
fence against neutrality." 

If neutrals give permission to belligerent war vessels to enter 
their ports, they must protect them while there. " The neu- 
tral is not voluntarily to allow either of the belligerent par- 
ties to commit upon its neutral territory, either continental 
or maritime, any hostile acts." f The first instruction to the 
United States naval officers ordered, that under " no circum- 
stances will they seize any foreign vessel within the waters 
of a friendly nation." This rule has sometimes been violated. 
A commission was appointed by the President to fix on the 
compensation which should be paid to the owners of the Mont 
Blanc, which was seized on the Bahama Bank.J In the case 
of the Margaret and Jessie, Mr. Seward writes : " If it shall 
appear that any act of hostility, or of pursuit, was committed 
within the maritime jurisdiction of Great Britain, the act will 
be disavowed, and ample redress will be promptly given." § 
Captain Semmes's journal tells us that he spared vessels which 
were within a league of shore ; and well he might, after the 
Captain-General of Cuba had set at liberty prizes captured 
within the jurisdiction of that island. || The United States 
have shown that the word " foreign " in their instructions 
applied also to Confederate vessels. 

The seizure of the Florida in the bay of St. Salvador, Bra- 
zil, October 7, 1864, though in accordance with what might 
be supposed the wishes of the government, yet was uuhesi- 

* Message and Documents, 1864-65, Part I. p. 764. t Klnbcr, sect. 284. 
X Message and Documents, 1863-64, p. 589. § Ibid, p, 648. 

U Message and Documents, 1861 -62, p. 271. ' 
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tatingly condemned. By the consent of the Brazilian govern- 
ment, the Florida was at anchor under the protection of her 
forts and navy. The United States Consul had given his word 
of honor that she should not be attacked. At night, while the 
crew of the Florida were on shore, the Wachusett attempted to 
sink her ; but failing in this after firing a few guns, she took her 
in tow, went to sea, and escaped, bringing the Florida to the 
United States. December 12th, Mr. Barbosa, under instruc- 
tions from his government, protested to Mr. Seward against an 
act " which involved a manifest violation of the territorial 
jurisdiction of the Empire, and an offence to its honor and 
sovereignty." * Mr. Seward replied, December 21st, that Cap- 
tain Collins will be suspended, and ordered to appear before a 
court-martial, and that " the Consul, having incited the Cap- 
tain, will therefore be dismissed." This answer was given be- 
cause the capture " was an unauthorized, unlawful, and inde- 
fensible exercise of the naval force of the United States within 
a foreign country, in defiance of its established and duly recog 
nized government." The long list of English precedents, con 
tained in a letter of the Chairman of the Committee on Foreign 
Relations, was not sufficient to control the action of the United 
States, but is valuable as showing the changes in the law. The 
correspondence does not show that Brazil demanded either the 
vessel or damages. The sinking of the Florida " by some un- 
foreseen accident " would have prevented restoration, but the 
United States, having admitted that the act was indefensible 
and unlawful, could not have refused compensation. 

" A capture made within neutral waters is as between ene- 
mies deemed to all intents and purposes rightful. It is only 
by the neutral sovereign that its legal validity can be called 
in question ; as to him and him only is it to be considered 
void." f The injured belligerent can therefore demand that 
the neutral shall make compensation to him for the injury re- 
ceived. The General Armstrong, a United States privateer, 
was destroyed by the British frigate Plantagenet, September 
27, 1814, in a port of the Azores. The claim of the United 
States on Portugal for compensation, made at the time, was 

* Boston Daily Advertiser, January 4, 1865. t 3 Wheaton, 447. 
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renewed in 1818, as an. offset to the Artigas claims. In 1849 
it came up again. Mr. Clayton writes : " In considering the 
question as to the liability of Portugal, it may well be main- 
tained that it is coextensive with the security guaranteed by 
the safeguard of a neutral port." * Portugal admitted that 
she would have been liable had she not used all the means in 
her power to protect the American vessel, but claimed that 
the defenceless position of these islands excused her in this 
instance ; and she also contended that the General Armstrong 
fired the first shot, and so originated the violation. The 
United States for a long time refused to leave her claims with 
an arbiter. The American Minister left Lisbon. In 1850, 
Daniel Webster, Secretary of State, referred the case to the 
President of France. Louis Napoleon decided against the 
claims. After a review of the circumstances, he says: "Cap- 
tain Read (U. S.), not having applied from the beginning for 
the intervention of the neutral sovereign, and haviug had re- 
course to arms in order to repel an unjust aggression of which 
he pretended to be the object, has thus failed to respect the 
neutrality of the territory of the foreign sovereign, and re- 
leased that sovereign of the obligation in which he was to 
afford him protection by any other means than that of a pacific 
intervention. Prom which it follows, that the government of 
her most faithful Majesty cannot be held responsible for the 
result of the collision, which took place in violation of her right 
of sovereignty, in contempt of her neutrality, and without the 
local officer or lieutenants having been required in proper 
time, and enabled to grant aid and protection to those having 
a right to the same." f A neutral nation cannot then be held 
responsible unless the belligerent claims her protection before 
the attack, and then the neutral must use all the means at 
her disposal, not only to prevent, but to obtain redress or pun- 
ish. If any capture is made in the port of my friend, says 
Bynkershoek, " amici illius est efficere, ut capta restituantur, 
vel sumptu suo, vel sumptu ejus, qui damnum passus est." 
Brazil, then, ought to have put forth all peaceful endeavors to 
obtain satisfaction from the United States. 

* Ex. Documents, 1851-52, Vol. VI. Doc. 53. 
t Senate Documents, 1852 - 53, Vol. ILL Doc. 2*. 
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The United States, while making this strong precedent for 
the future, can hardly be supposed to apply the words 4i unau- 
thorized, illegal, and indefensible " to all warlike measures hi 
neutral waters ; indeed, these words seem to imply that some 
such acts may be authorized, legal, and defensible. The cor- 
respondence in the case of the Caroline shows what the United 
States held then to .be defensible. The Caroline was seized 
within our waters by the British. Five years after, Mr. Web- 
ster, writing to Lord Ashburton, says : " It will be for the 
English government to show a necessity of self-defence, in- 
stant, overwhelming, leaving no choice of means and no mo- 
ment for deliberation." * Lord Ashburton, maintaining, in 
reply, that respect for the inviolable character of the territory 
of independent nations is the most essential foundation of civ- 
ilization, shows that the case of the Caroline comes under the 
exception. 

Bynkershoek gives another exception. What was begun 
without neutral waters may be finished within, " dum fervet 
opus." This exception is not generally regarded as a good 
one ; and the United States have made an apology and given 
damages in cases where our cruisers have pursued vessels into 
neutral waters and there captured them. 

Portugal seems to have made a new exception in regard to 
the Azores. These islands have for years been used and 
abused by belligerents. The Portuguese Minister of War, in 
conversation witli Mr. Harvey, Minister of the United States, 
said that they were so exposed and unprotected, that our best 
plan would be to send a sufficient force there to protect Ameri- 
can ships against threatened depredations, and to punish the 
criminal offenders. f The United States, with such permission 
to protect the neutrality of Portugal, might even attack and 
seize a Confederate vessel in a port of the Azores. 

Several instances have arisen of the sale of an armed vessel 
in neutral waters. The Etta, a Confederate privateer, having 
been shut up at Nassau, was sold at auction to escape capture.^ 
She was afterwards seized on the ocean, and brought before 
the United States District Court for New Jersey. The Judge 

* Webster's Works, VoJ. VI. p. 261. % I,aw Register, November, 1864. 

t Message and Documents, 1862-63, p. &88. 
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held, on the authority of Lord Stowell * and of Judge Story ,f 
that the vessel was lawful prize. The good faith of the pur- 
chaser it was unnecessary to inquire into. 

Earl Russell, writing to Sir F. Bruce, July 1, 1865, admits 
that the Etta was lawfully condemned, and adds : " This opin- 
ion involves the assent of her Majesty's government to the 
very important position of law, that the ship of an enemy 
which has been a commissioned ship of war cannot, during 
the continuance of the war, be relieved from the risk of cap- 
ture and condemnation in the prize courts of the other bel- 
ligerent by any sale or transfer to a neutral, although such 
neutral may purchase her with the bona fide intention of using 
her for his own benefit in lawful commerce, and may, to the 
utmost of his power, divest her of any warlike character, and 
convert her into, and use her as, a merchant vessel." % 

Another case has occasioned a long discussion. The Sump- 
ter having gone to Gibraltar, Captain Semmes writes : " It be- 
came necessary for me to abandon the Sumpter in consequence 
of my being penned in by the enemy in a place where it was 
impossible to put the necessary repairs upon her to make her 
fit to take to sea." She was therefore sold at auction, though 
Mr. Koerner, Consul at Madrid, protested. § After the sale to 
a British subject, Mr. Adams telegraphs : " Captain Byrson must 
take her on the high sea if he can. He need not mind the 
twenty-four hour rule if out of the jurisdiction." The case 
was referred to the law officers of the crown. January 15, 
1863, Earl Russell writes to Mr. Adams: " I have now the honor 
to inform you that her Majesty's naval officers at that port 
have received instructions not to give any protection to that 
vessel beyond the waters of Gibraltar ; but it will of course be 
clearly understood that those instructions do not preclude the 
owners of the Sumpter, if that vessel should be taken by Unit- 
ed States cruisers, from appealing, according to usage and 
practice of international law, to the prize court of the United 
States against the captors." The Sumpter escaped and came 
to Liverpool. Mr. Adams called the attention of Earl Russell 

* 6 Robinson, 396. t 2 Wheaton, Appendix. 

% Boston Daily Advertiser, July 26, 1865. 
% Message and Documents, 1863-64, p. 63. 
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to her Majesty's proclamation limiting the stay of belligerent 
vessels within her ports. Earl Russell answers : " Her Majes- 
ty's government, in the present state of their information on 
the subject, are unable to assume that the ship lately called the 
Sumpter has not been legally and bond fide sold to a British 
owner for commercial and peaceful purposes ; and unless it 
were established that the sale was merely fictitious, her Majes- 
ty's proclamation cannot be deemed applicable to that vessel in 
the port of Liverpool." Again Earl Russell writes : " The au- 
thorities at Liverpool are instructed to continue to observe this 
vessel, and to report without delay any circumstance of an unu- 
sual character which may happen to take place in regard to her." 

March 14th, Mr. Adams claims that, during the late war with 
Russia, her Majesty's government steadily refused to recog- 
nize the transfer of any vessels of that nation in neutral ports. 
Earl Russell replies, that Mr. Adams has confounded the po- 
sitions of a neutral and belligerent " in regard to the sale of 
ships belonging to another belligerent." He then declares the 
position of England : " The neutral and belligerent have dis- 
tinct rights in the matter ; the neutral has a right to acquire 
such property offered to him for purchase ; but the belligerent 
may, in the particular circumstances in the case, not recognize 
the transfer of such property, as being that of his enemy, only 
parted with to the neutral in order to prevent it from capture 
on the high seas." This position seems to Mr. Adams " sin- 
gularly at war as much with the first principles of justice as 
with the reciprocal obligations of international law." Earl 
Russell, closing the correspondence, says : " It is not the in- 
tention on the part of her Majesty's government to deviate in 
this case from any acknowledged principle of international law, 
or from the expression of those principles hitherto given in 
courts administering that law." 

This instructive correspondence shows that each government 
admits that the sale of a belligerent war vessel to a neutral is 
invalid as to the other belligerent. Great Britain, while ac- 
knowledging that she is bound to see that the sale is bona fide, 
and to guard lest the armament of the vessel is increased, 
refuses to decide that the sale to an English citizen is void 
while the vessel is still within a neutral port. 
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The position of England on this new question seems to be 
the stronger. The claim of the United States is contrary to 
that principle of the law of nations which allows to neutrals 
all commercial adventures, even though they can afterwards be 
punished by capture and condemnation. If, on the authority 
of the decision iti the case of the Santissima Trinidad, a neutral 
can send an armed vessel to a belligerent port for sale, why 
may not a neutral buy an armed vessel from a belligerent, 
subject to the same penalty of condemnation if the vessel is 
caught upon the ocean ? 

The same question arose in reference to the Japan, after- 
wards called the Georgia. Earl Russell writes to Mr. Adams : 
" With a view, however, to prevent the recurrence of any ques- 
tion such as that which has arisen in the case of the Georgia, 
her Majesty's government have given directions that in future 
no ship of war of either belligerent shall be allowed to bo 
brought into any of her Majesty's ports for the purpose of be- 
ing dismantled or sold." * 

The Georgia was afterwards captured and sent to Boston. 
A letter of Earl Russell shows that the claims made in tha 
case of the Sumpter are not given up : " Her Majesty's gov- 
ernment of course expects that a vessel (the Georgia) seized 
under the British flag and claimed by British owners will be 
brought with as little delay as possible for adjudication into the 
proper prize courts." f 

The Emily St. Pierre, a British vessel, having been captured 
on the ground that she was attempting to run the blockade, a 
prize crew of three officers and twelve men were put on board, 
with orders to proceed to Philadelphia. The captain, steward, 
and cook, who had been left on the prize, " by contriving a 
method of surprise and rescue," compelled the prize crew to 
navigate the vessel to Liverpool. 

Mr. Adams asked Earl Russell " that directions might be 
given to restore the vessel, at an early day, to the authority 
from which it had been so violently taken." $ " Her Ma- 
jesty's government are unable to comply with your request, 
inasmuch as they have no jurisdiction or legal power what- 

* Message and Documents, 1864-65, Part II. p. 278. t Ibid., p. 298. 

t Message and Documents, 1862-63, p. 75 et seq. 
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ever to take or acquire possession of her, or to interfere with 
her owners in relation to their property in her," writes Earl 
Russell. May 9th, Mr. Adams regrets that "the absence of 
a just and necessary power in her Majesty's government" 
prevents the restoration. " The law of nations not only does 
not require, but does not even permit, neutral nations to carry 
out belligerent rights, but leaves to the belligerent alone the 
duty, and confers upon him the power, of vindicating such 
right, and of enforcing such law," is the answer of Earl Rus- 
sell. July 9th, Mr. Adams finds that the English government 
made a similar demand on the United States in 1800, which he 
thinks " makes a very awkward record." Earl Russell ptits 
this awkward record on the United States, when he transmits 
the answer of Mr. Pickering, Secretary of State, to the English 
demand. Mr. Pickering writes : " No precedent is recollected, 
nor does any reason occur, which should require the neutral to 
exert its power in aid of the right of the belligerent nation in 
such captures and detentions." The correspondence ends 
January 20th, when Mr. Adams reminds Earl Russell of the 
English claims on Holland for a recapture in the late war with 
Russia.* 

Without knowing how the question has been decided, the 
United States position may be doubted. A neutral vessel may 
use all the means in her power to prevent the cruiser from 
overtaking her ; but if she offers forcible resistance to capture, 
or to search when captured, or to her prize crew while on her 
way to a belligerent port, such resistance will condemn vessel 
and cargo. As the captor's property in the prize is not fixed till 
the sentence of condemnation has passed, no reason occurs why 
the neutral may not have the same right to attempt an escape 
after capture as before, subject to the same penalty if he fails. 
No belligerent would demand from a neutral a vessel which 
had escaped through its speed, or had not stopped after the sig- 
nal gun. 

Prize crews, like sails, steam, and cannon, are but means 
employed to bring the vessel before the court ; and if fifteen 
belligerents allow themselves to be overpowered by three neu- 
trals, there can be no other remedy in a neutral port than if the 
vessel had escaped through some defect in the cruiser's boiler. 

* Message and Documents, 1863-64, p. 101. 
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"An interest acquired in war by possession is divested by 
the loss of possession," says Judge Story.* When the Emily 
St. Pierre was carried into Liverpool, our government had no 
more claim on her while she remained there, than before she 
started on her voyage for Charleston. The last instance cited 
by Mr. Adams sustains this view. The Dutch vessel seized 
for a breach of blockade was, in spite of the English prize 
crew, carried into a port of Holland by the Dutch captain. 
The English authorities afterwards obtained possession of her, 
and the case was brought into the admiralty courts, which 
finally decreed a restoration to the Dutch owners, though on 
what grounds does not appear. But if the Dutch vessel 
which had attempted to run the blockade, and was also liable 
to condemnation for the resistance after capture, could be re- 
leased, it would seem that it could have been for no other rea- 
son than that the second possession of her was wrongful. 

In the particular department of the neutral's duty consid- 
ered in this essay, we have seen that there is really but one 
question left undecided. Did her Majesty's government per- 
form its whole duty in reference to the Alabama and other ves- 
sels equipped in English ports for the use of the Confederacy ? 
An attempt to settle this question by war would leave it still 
unsettled. If one party should concede to the other, the answer 
would hardly be decisive as to similar questions in the future. 
The interests of each party and of the world demand that this 
question should be answered with all the weight and authority 
that can come from the opinion of learned and impartial men, 
after a proper consideration of the law and the facts. 

In the library of Harvard College is preserved with care the 
original order of President Washington appointing Mr. Gore 
and Mr. Pinckney as commissioners to settle all claims for dam- 
ages done to England during her war with France by vessels 
built and equipped in ports of the United States. At some 
future time may there be preserved in England with equal care 
the evidence that her Majesty's government, having used means 
to prevent, were willing to give compensation for whatever acts 
an unprejudiced nation may think they should and could have 
stopped and finished. 

* 1 Wheaton, 125. 



